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In re Russell Chiy Energy Center ) PSD Appeal No, 10-5 {CAlifornians

} for Renewable Energy, Inc. (CARE)
Russell City Energy Company, LLC } amd Rob Simpson Petitioners
PSD Permit Application No. 15487 } , .y

} Motion Requesting Leave to

) File a Reply Brief.

In accordance with the May 6, 2010 Environmental Appeals Board Ovder
Establishing Requirements for Motions to File a2 Reply Brief Petitioners CAlifornians for
Renewsble Energy, Inc. (CARE) and Rob Simpson respectfully requests leave to conduct
discovery and a hearing prior to filing a reply brief in responge 1o the briefs filed by the
Bay Area Air Quality Management District (BAAQMD or District) and the project
Applicant Russell City Energy Center.

Petitioucrs where timely

According to the District and the Russell City Energy Center the Board shonld
Summarily Dismiss the Petition unless its yntimeliness resulted from problems with the
CDX Electronic Filing System. Petitioners wishes to respond 0 allegations that the
petition was untimely. Petitioner Rob Simpson attempted to submit owr Petition for
Review to the CDX system but the systemn malfunctioned. Mr. Simpson claimed that he
took a lat of fime trying to make the the CDX system accept filing. Mr. Simpson
encountered other petitioners with the same problem, He contacted Mr. Boyd President of
CARE jost prior o 9PM Pacific Standard Time to advise hiro that the CDX was down
and that he would attempt to e-mail their Petition to the Clerk of the Board before 9PM
Califorsia time which is Midnight Washington DC time. Mr. Simpson’s computer
crashed just before 9PM* 50 Mr. Boyd e-mailed the Petition to the Clerk of the Board at
approximately two minutes past 9PM California time,

Petitioners contend however that the east coast time isn’t the relevant time
standard “where the March 22, 2010, deadline was clearly set forth in the documentation

! Mr. Simpson did start sending the Petition starting before $PM to the Clerk of the Board

successfully sending scveral exhibits ineluding a photograph of the District’s records cabinet only before
his compiner erashed. He couldn’t send mors than 19 Mbytes ¢ a Hime 30 he had to send the Petition in
several e-raails which he started befors 9PM.
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the District issued with respect to the Final PSD Permit™” since the Digtrict’s Notice
states “Appeals must be received by the EAB by this date 10 be timely. This date provides
43 days from permit issuance to file appesls, which is greater than the miniraum 30 days
required by law.™ Therefore the District waived the cast coust time by adopting their
own time standards (not the EAB's of 30 days) which we presused was “45 days from
permit issuance” baged on a California time standard where the Notice was issned. I the
District expected the public to know that Petitions for Review where duc no later then
SPM California time they should have so stated this fact on the Notice but they failed to
do so.

In any-case as demonstrated above Petitioners sttempted in good fith to mest the
east coast timeline anyways whep the EAB’s CDX system was down so any argoment
agsinst using & California based time zone otherwise is moot. Respondent has not
demongtrated Harm from any purported Iate filing and none oecurred. Respondent has
not snccessfully filed its response i & timely fashion bit petitioner does not wish 1o
waste the Boards time complaining about that, Petitioners request to be excused by the
Board for if it determines that the filings were uttimely.

Issues of due process

According to the District and the Russell City Encrgy Center they claim the
District did not violate Petitioners’ rights noder the topic, The District Provided Ample
Opportunities for Meaningful Public Participation:

A. The District Made AU Of The Supporting Administrative Record
Documentation On Which The Permit Analysis Was Based Available For Public Review
B. The District Also Duly Responded To Petitioner Rob Simpson’s Public
Records Act Requests; Bot Public Records Act Comphiance Is Not A Proper Issue For A

PSD Permit Review In Any Event \

C. The District Made The Permit Application Available For Public Review 19

D. The District Froperly Clarified The Permitting History For This Project In¥ts
Additional Statement of Basis and Responses to Public Conmments,

1 See BAAGMD Motion to Dismiss at page 7 BAB Filing #27 Recelved via CDX Bloctronic -
gespom % Petition for Review Requesting Surmary Dismissal - PSD 10.0S (04/08/2010)

Sie Notize of Essuance of Final Prevention of Significant Deterioration (PSD) Pernit for the
Russelt City Energy Center #30.01 Declaration of Alexander G. Crockett, Bsq. in Support of Respoases
Requesting Summary Dismissal Exh. 1 (Prevention of Significant Deterioration Permit) (04/08/2010)
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E. 40 C.F R, Section 51.166 Does Not Govern PSD Permitting Under 40 CFR.
Section 52.21; And In Any Event The District Issued The Permit Withia One Year Of
The Application.

¥. Petitioners Are Wrong That The District Has Contended That The Reroand
Order Resolved Substantive Issucs,

First regarding Russell City Energy Center Potitioners fail to see how the
Applicant is in any position to weigh in on this since this is s matter solely between
Petitionets and the District. The Applicant Russell City Energy Center would (or should)
have no knowledge in repards to this issue; unless of course the BAAQMD edvised them
and assisted them to file similar arguments, which should be improper since the District
woukl then be admitting to participating in a corrupt organization with Russell City
Encrgy Conter regarding our Petition.

The District argues “Tthhe main thrust of Petitioners® argument in this regard is an
assertion that the District did not provide an “aceessible docket™ for the proceeding. Sez
Petition 10-03 at 4.5, This clabm is completely faise.” According 1o the EAB handbook “A
party’s right of appeal fo the EAB is “limited to those issues mised during the course of the
proceeding and by the initial decision, and o lssues concerning subject matter furisdiction.”
40 CFR. § 22306(c)... The BAB generalty reviews both the factual and legal conclusions of
the Presiding Officer de novo, [*] Soe 40 C.F.R. § 22.30(f) (The EAB has authority to “adopt,
modify, or set aside the findings of fact and conclusions of law or discretion contained in the
decision or order being reviewed™); In re Rilly Yee, TSCA Appeal No, -2, slipop. at 13
(EAB, May 29, 2001}, 10 EAD. , .. However, the BAB has stated that it will generally give
deference to findings of fact based upon the testimony of witnesses because the Presiding
Officer is in a position to assess their credibility [°] Morewrver, the EAB has ordinarily not
reversed decisions based on minor pleading deficlencies.[%]

+ See the Administrative Procedure Act, § US.C. § $57(b) (*On appeal from or review of the initial

decision, the agency s ol the power which it wosld have in making the infiial decision cxcopt as it may
Henit the issues on notice or by rule™). See alse o re HEL.PER,, Inc, 8 BE.AD. 437, 447 (BAB 1959}
{stating that “[thhe Boacd reviews the Presiding Officer’s factual and fogal comclusions on a de nova

: “Hhon & Presiding (fficer has ‘the opportunity to observe the witnesses tewtify and 1o
evaluate their credibility, his Tacts! findings are entified w considershlc defersncc * * " In e
Chempace Cozp., 9 E.AD. 119, 134 (BAB 2000), citing In re Fohevarris, 5 E.AD. 626, £38 #AD
1994). See also In ve Ooean State Asbestos Removal, Inc., 7 BA D, 522,530 (EADB 1998). The
EAB has slso given defirence to presiding officers on decisions segarding the admissibility of
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Second as to the evidence in the record presented by Petitioners and other Parties
that have filed for the Board’s review in RBusseff Ciry we believe the evidence spesks for
tiself. The EAB applics the “preponderance of the evidence” standard established by 40
CFR, § 22.240). See In ve The Bullen Companies, Inc., 9 E.AD. 620, 632 (EAB, Feb. |,
2001} Pursuant to section 22.24;

{2) The complainant has the burdens of presentation and persuasion that the
violation occurred as set forth in the complaint and that the relief sought is
appropriste, Following complainant’s establisheuent of a prima facie case,
respondent shall have the burden of presenting any defense to the allegations set
forth in the complaint and any response or evidence with respeot to fhe
appropriate relief. The respondeat has the burdens of presentetion and persuagion
for any affirmative defenses.

{b) Each matter of controversy shall be decided by the Presiding Officer upon #
preponderance of the evidence.

The EAB has stated that the “preponderance of the evidence” standard requires
that “a fact finder should beliove that ks factual conclusion is more likely than not.” Inre
Qcean Skate Asbestos Removal, Ine., 7 E.AD, 522, 530 (EAB 1998).

Technical issues

The remaining issues are technical issaes related to the projest that Petitioners
believe require adindication by the Board that will require an opportunity for additional
discovery by the Parties prior 1o filing Briefs. Based on our past experienses with the
respandents on A and B above we believe the Boasd may be required to compel the
respondents to reply. Since this is Petitioners first opportmity to carry out discovery on
Russell City Energy Center we agk for reasonable period for discovery on the District and
Russell City Energy Center, followed by an opportunity for an prehearing conference,
evidentiary hearings, and thes the reply briefing.

Issues from Prior appeals,

evidence, In e Great Lakes Div. of Nat., Steel Corp., 5 EAD. 385, 368 (EAB 1994), and decisions
mmgdxmmy , Inre Bilty Yee, TSCA Appest No. 00-2, ship op. at 13 (EAB, May 28, 2000,

. As it gated in re Port of Qukland, 4 B.AD. 170, 205 (EAB 1992), the Board “ndheres to the
generally secepted legal principle thal ‘susinistrmive pleadings are Hbcerally construed and easily
mazﬁeﬁ’”%aimfnm?ﬁeg&%m&&mcgpﬂﬁﬁ.{) 313,323 n.11 (BAB 1990).



http:c:vidence.In

Respondents claim that "Unresolved Issues fromt Prior Appesls Cannot Be
Incorporated by Reforence” PGE 64 Should the Board consider this a correct
inferpretation we would like the opportunity to brief the "unresolved issues”.

Environments! Justice

We wonld like the opportunity to respond to these issues

Conclosion

Weo would like the opportunity to reply 1o all of the respondents issucs.
CAlifornians for Renewable Energy, Inc. (CARE) is a non-profit corporation serving the
educational end charitable purposes, end Mr, Simpson is a member of CARE. Mr. Boyd,
Brown, and Simpson are unipaid votunteers exercising their lawful rights before the
Board without the benefit of legal counsel. The District and Applicant have paid staff and
legal counsel too. We ask therefore that the Board accomemodate the fact that this could
creato & barrier to our participation and unfair advantage to the District and Applicant,
should the Board or respondents desire clerification of any issue that we present we are
happy to provide it,

Therefore CARE and Rob Simpson respectfully requests leave 1o conduct
discovery and a hearing prior to filing a reply brief in response to the briefs filed by the
District and the project Applicant Russell City Energy Center,

CARE and Rob Rimpson wish to preserve their right to petition jointly and
severely and Rob Siowpson would Hke to be added to the service list for this proceediag at
the below address,

Rob Simpson
27126 Grandview Avenue

Hayward CA. 94542
rob@redwoodrob.com

Respectfully Submitted,

Michetls Sy f

Michael E. Boyd President

CAlifornians for Renewable Encrgy, Inc.
{(CARE)

5439 Soquel Brive
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Soguel, CA 85073
Phone: (408) 891-9677
E-mail: michaslboydi@sheglobal.net

M, Lynne Brown Vice-President
CAlifomians for Renewsble Energy, Inc.
(CARE)

24 Harber Road

San Francisco, CA 94124

E-mail: | brown369¢vahoo.com

Yexification
T aga an officer of the Appellant Corporation herein, and am authorized o make
this verification on its behalf. The statements in the foregoing document are true of my
own knowledge, except matiers, which are therein staied on mformation and belief, and
as 1o those mutters I believe them fo be true,
ideclamumierpaaalty of perjury that the foregoing is true and correct.
Bxecuted on this 14™ day of May 2010, at San Francisco, Califomia,

Lynne Brown Vice-President
CAlifornians for Renewable Energy,
Inc. (CARE)

May 14%, 2010

1 herebyy certify that on May 36, MIOIMW of the foregcwx docmment
CARE and Robert Simpson’s Regues: fov Leave 1o File a Reply Brief in the matter of the
Ruysell City PSD Appedd Nos. 10.01, 1602, 10-03, 10-04, 10-0%, 10-06 were sént to the
following persons by first class mail and email where available.

5439 Soquel i}ﬁv;:
Soyuel, California 95073
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A‘iavxandch rowrl
Assistant Counsel

Baymmfmtymagmmui}zs&m ,

939 Ellis Street
San Francisco, CA 94109
fax: (415) 749-5103

Andy Wilson .
California Pilots Aswc:atw,n
P.O. Box 6868 \

San Carlos, CA 94070-6868

Jewell L. Hargleroad

Law Office of Jewell Hargleroad
1690 B Street, No. 104

‘Hayward, CA 94541 -

Helen B, Kang

Kelli Shialds

Patrick Sullivan

Lacas Williams

Environmental Law and Justice Clinie
Guolden Gate University bf‘Law

536 Mission Street

San Fruncisco, CA 94105

fax: (415) §96-2450

Nagey Marvel

Office of Regivnat Counsel

S EPA Repgion 9

18 Hawthorne St

San Francisce, Ca. 94108-3081
FAX (415) 9473871

Robert Sarvey .
501 W. Grantiine Road

. ’{my,QA 93376

Michas! E. Boyd, President

. CAlifornians for Renewable En

5439 Soguel Drive

- Soquel, CA 95073

Lynoe Brown :
CAlifomians for Renewable En
24 Harbor Road

San Francistco, CA 94124

Joanits G*utxm o

" 2236 Occidental Road

Hayward, CA 54345 '

Kevin Poloncara

Holly L. Pearson

Bingham Mcf.l‘uic}wa Ly
Three Bmbarcadero Center
San Francisco, CA 94111
fax: (415) 262-9201

Foa
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re Russell City Energy Center PSD Appeal No. 10-5 (CAlifornians
s % for Renewsble Energy, Ine. (CARE)
Russell City Energy Company, LLC =~} and Rob Simpson Petitioners
PED Permit Application No. 15487 } .
) Motion Requesting Leave to
} File a Reply Brief.

In accordance with the May 6, 2010 Eavironmental Appeals Board Order
Establishing Requirements for Motions to File a Reply Brief Petitioners CAfifornians for
Renewable Energy, Inc. (CARE) and Rob Simpson respectfully requests leave 10 conduct
discovery and 8 hesring prior to filing » reply brief fn respanse to the briefs filed by the
Bay Azea Air Quality Management District (BAAQMD or District) and the project
Applicant Russell City Energy Center.

Additional information

Petitioners request the Board take Official Notive of the Petition for Review
befiore the United States Court of Appeals Ninth Circuit of Petitioner, Robert James
Simpson vs. United States Environmenial Protection Agency, United States
Environmental Provection Agency Adwinistrator Lisa Jackson In her officinl capacity,
Norsh Coast Unified Air Quality Management District, Pacific Gas and Electric
Corporation, Bay Arvea Alr Ouality Management District, Calpine Corporation,
California Energy Commission, and California Pubfic Utilities Commizsion, Case No..
18- 71396,

Petitioners request the Board take Official Notice of the Petition for Review
befure the United States Department of Labor Administrative Review Board of Petitioner
Michael E. Boyd, Compiainani, v. U.S. Envirormental Protection Agency, Respondent,
ARB Case No, 10-082 ALY Case No. 2009-SDW-00005.

Respectfally Submitted,

michacls b |

Michael E. Boyd President




CAlifornfans for Renewable Energy, Inc.
{CARE)

5439 Soguel Drive

Soquel, CA 85073

Phone: {(408) ROL-9677

E-mail: michaelboyd@sberlobal net

CARA R

Mr. Lysne Brown Vice-President
CAliforsians for Renewable Energy, Ine.

{CARE)
24 Harbor Road
San Francisco, CA 94124
" Fomail: | brown369@Gvahoo com
May 149, 2010
Verification

T ame an officor of the Appeliant Corporation herein, 2ad am authorized fo make
this verification on its behalf, The statements in the foregoing document are true of my
own knowledge, except matters, which are therein stated on information and belief, and
a8 to those matters 1 believe them {0 be frue.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on this 14% day of May 2010, at San Francisco, California,

Fipre Do

Lyane Brown Vice-President
CAliforniang for Renewable Energy,
Ino. {CARE}

certificate of Servics

I hereby certify that on May 14, 2010 I sent copies of the foregoing document
Additional information for CARE and Robert Simpson’s Request for Leave to File a
Reply Brief in the matter of the Russell City PSD Appeal Nos. 10-01, 10-02, 16-03, 10-04,
10-05, 10-66 were sent to the following persons by first class mail and email where

available, |

Carol Paramoure
5439 Soquel Drive
Soquel, California 95073
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Almné&* G Cmckett
Assistant Counsel

Bay Ares Alr Quality Mahagement Distriet

939 Ellis Street
San Francisco, CA 94109
fax: (415) 749-5103

Andy Wilson .
California Pilots Asmmm
PO Box 6868 -

XewellLHarglm

Law Office of Jewel]l Hargleroad
1090 B Strest, No. 104 -
Hayward, CA 94541

Helen H, Kang

Kelli Shields

Patrick Sullivan

Lucas Williams ‘
Environmental Law and Justice Clinic
Golden Gate University of Law

536 Mission Strest '

San Franeciseo, CA 94103

tax: (415) 896-2450

Nancy Marvel

Office of Regional Counsel

US EPA Region

75 Hawthorne St

San Francisco, Ca, 941053901
FAX (415) 9473871

Robert Sarvey |
501 W, Graittline Road

- Tracy, CA 95376

 Michael E. Boyd, President
. CAYifomians for Renewable En

5439 Soquel Drive

: Soquel CA 95{3?3

, Lynne Bmwzz

CAliforniang fﬁrib;:z_zeewable En
24 Harbor Road
San Francisco, CA 94124

Juanita Guticorez .

- 2236 Qocidental Rosd
Hawml, CA, 9454§

Kevin Polomm

‘Huily L. Pearson

Bingham McCutchen LLP
‘Three Embarcadero Center
San Francisco, CA 94111
fax: (415) 262-5201

F
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