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RECEIVED 
U.S. E.P.A. 

BEFORE THE 
ENVIRONMENTAL APPEALS BOARD 71!~ MAY 24 I'll 2: 55 

UNITED STATFlS ENVIRONMENTAL PROTECTION AGENCY 
WASIDNGTON,D.C. ENVIR. APPEALS BOARD 

In re Russell City Energy Coo"'" ) PSD Appeal No. I()..$ (CAlifornians 
) fur Renewable Energy. Ine. (CARE) 

Rnssell City Energy Company, LtC ) and Rob Simpson Petitioners 
PSD Permit Application No. [5487 ) 

Motion Requesting Leave to 
~ File a Reply Brief. 

In aeeordance with the May 6, 2()1 () Environmental Appeals Board Order 

Establishing Requirements fur Motions to File a Reply Brief Petitioners CAlifornia.. for 

Renewable Energy, Ine. (CARE) and Rob Simpson respectfully requests leave to conduct 

discovery and. hearing prior to filing a reply brief in response ro the briefs filod by the 

Bay Area Air Quality Management Dis1rict (BAAQMO or District) and the project 

Applicant Russell City Energy Cenrer. 

Petitio...... where timely 

According to the District and the Russell City Energy Cenrer the Boanl sbould 

Summarily Dismiss the Petition unless i", untimeliness resulted from problems with the 

CDX Electronic Filing System. Petitioners wishes to respond to allegations that the 

petition was untimely. Petition ... Rob Simpson atternplod to submit our Petition for 

Review ro the CDX system bot the system malfun.tionod Mr. Simpson .laimod that be 

rook a lot of time trying ro make the the CDX system accept filing. Mr. Simpson 

enc~ other petitioners with the same problem. He contacted Mr. Boyd President of 

CARE just prior to 9PM Pacific Stlmdard Tune to advise him that the CDX was down 

and that he would attempt to ..mail their Petition to the Cled< ofthe Boan! before 9PM 

Califurnia time which is Midnight Washington DC time. Mr. Simpann'. compo!..­

crashod just befure 9PM' so Mr. Boyd e-maHod the Petition ro the Clerk oftbe Boan! at 

approximately two minutes pant 9PM C.lifornin time, 

Petitioners contend however that the east coast time iso't the relevant time 

standard "where the Marcb 22, 2010, dnOOline was clearly set forth in the doenmentation 

Mr. Simpson did start sending 1he Petition starting before 9PM to the Clerk ofthe Boar-d 
swxessfully sending &eYetal exhibits including a photograph ofthc District's reoords C#binet only hem 
bis: COOIput.cr crashed. He coutdn't send mnn:: than 10 MbyleS at a time so he bad to send the Petition in 
several e-mail!> whiclt he started before 9PM.. 
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the Distrlct irsuedwith respe<:t to the Final?SD Pennit'- since the Ilii!rl&t'§ Notice 

states "Appeals must b. received by the EAB by tbis date to be timely. This date provides 

45 days from permit issuance to file appeals, which is greater than the minimum 30 days 

required by law.'" Thetefure the Dis1ri<t waived the east coast time by edepting 1I1.ir 

ewn timestandarda (nottheEAB's ono days) which wepresunll)d was "45 days from 

permit issuance" besed on a Califumia time standard where the Notice was issued. Ifthe 

District expected the pnblic to _that Petitions for Review wbete dae lID Inter than 

9PM California time they s1wuld have so Slated this filet on the Notice buttbey failed to 

do so. 
Inaoy.,..., as demonstrated above Petitioners attempled in good mith to meet the 

east consttimeline anyway. when the EAB'. COX system was down '" any argument 

"gainstusing a California bosed time zone otherwise i. moot Respondent but not 

demonstmted Harm from any puq>Orted !ale filing and none occurred. Respondaat but 

not successfully filed its response in • timely fashion but petitioner does not wish to 

waSte the Boards time complsining about that Petitioners request to be ""cusedby the 

Boatd for ifit datertnines that the filUigs were uetimely. 

Issues of du. p...,.... 
According to the Ilistrict and the Rllssell City Energy Center they claim the 

District did DOt violate Petitioners' rights under the topic, The District Provided Ample 

Opportunitiesfor Meaningfol Public Parliclpaticn: 

A. The District Made AU OfThe Supporting Administestiv. Record 

Deenmeutation On Whlch The Permit Analysis Was Based A vailahle For Public Review 

B. The District Also Duly Responded To Petitioner Rob Simpson'. Public 

Records Act Req1lelllS; But Public Recorda Act Compliance Is Not A ProperIssue For A 

?SD Permit Review In Any Event 

C. The District Made The Pennit APPlication A voilabl. For Public Review 19 

D. The District Properly Clarified Th. Pennitting History For This Project In 118 

Addltionai Statement mBaais and Responses to Public Comments. 

, 
See BAAQMD Motion to Dismiss at page 7 EAB Filing #27 Rooeived via COX Ele:ctroWc·· 

~ to PetitiQn for Review Requesting Sum:mary DlmUssal ~~ pSD HWS (04/08/2Q1O) 
See l'iotice ofIssuaoce c£F'mai Prevention of~ Deteriotatinn (PSD) Pcnnit ihr1he 

lUlJ..n City E=gy ~#30.01 DecW-aticn ofAl.cxando:r o. Oockott. Em,. in Support ofR_ 
lteque;.iing Summary Dismissal Exh. 1 (Preve.ntion of S(gnifi<::antDet:erioratioo Permit) (04/08/2010) 
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E. 40 C.F.R, Section 51.166 Does Not Govern PSD Permitting Und£< 40 C,F.I!­

Section 52.21; And In Any Event The Dismct Issued The Permit Wiihin One Year Of 

The Application. 

F. Petltioners Are Wrong Th.t The District Has Contonded That The Remand 

Order R<solved Substantive Issues. 

First regarding Russell City Enet;lY Center Petitioners fail to see hmv the 

Applicant is in any position to weigh in on this since this i•• matter solely between 

Petitionet1! and the District The Applicont Russell City Energy Center would (or should) 

have no knowledge in regards to this issue; unless of course the BAAQMD advised them 

and assisted thero to file similar argomenlS. whicb should be improper sin"" the District 

would then be admitting to participating in • cormpt organization with Remall City 

EDCQlY Center regarding our Petltion. 

The District argues "[t]he main thmst o{Petitioners' arglIllIOOt in this regard is an 

assertion that the District did not provide an "accessible docket" for the proceeding. s.. 
Petition 1000S ar 4.5. This cIsim i. completely mise." Accotdins to the EAB handbook "A 

party's right of appeal to the BAB is "'limited to those iSSue6 raised during the course of the 

proceeding and by the initial decision. and to issues concerning suQject matter jurisdiction.'" 

40 C.F.R § 22.30«) ... The EAB generally review, both the factual and legal conclusions of 

the Presiding Officer de novo. r'l See 40 C.F.I!- § 22.30(1) (The BAB has .uthecity to "adopt, 

modifY, or set aside the findings offact and conclusions of law or discretion contained in the 

decision or order being reviewed"); In re Billy Yee, 7:S'CA Appeal No. 00-2, slip op. at 13 

(EAS, May 29. 2001). 10 EAD. , .. However. the BAa has stated that it will generally give 

deference to Imdings offact based upon the testimony otwitnesses because the Presiding 

Officer is in a position to assess their credibility.e1 Moreover. the EAB has ordinarily not 

reversed decisioos bosad on minor pleading delieiencies.['l 

• See the AdIIi.inisttative Proeedure Act. SU.S.C. § 557(b) {"OnappeaI fimnorreview ofthe initial 
decision, the a~cy has: an the power which it would have in tnaldng the: initial decisioo cxwpt as it may 
Iimit1he issues on notiotot by rule.}. See also In re H.E,L.P.RR.., Inc., 8 E.A.D. 437. 447 (EAB 1999) 
(stating that "Itjhe Bowd reviews the Presiding Officer'.. fa...'tual and lcgll1 rondwOOoo: on a de OOVQ: 

buis")., 
""When a Presidfug Officer bas 'the opportunity to observe the witnesses testi:fY and 10 

evaluate their credibility. his farota:l findings are ~ to cansiderable deference: • ., ..,'''1n te 
Ch~eCarp.. ~ E.A.D, 119, 134 (BAB 20(0), citing Inre-Echevarria. 5 EAO. 626,638 (EAB 
1994). See:a.lso In re OoeanStateAsbesto.~ Rentoval.Jnc., 7 EA.D. 522, S30(EAB 1998). The 
EAB has also Siven deference to presiding officers: on decisions regarding the Ildtniss:ibility of 
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Second as to the evidence in the record presented by Petitioners and other Patties 

lbat have filed fur the Bo:ml'. review in Russell CiJy we believ. the evidence speaks fur 

i1self. The EAB applies the "preponderance ofthe evidence" slllllderd established by 40 

C.F.R. § 22.24(b). See In re TIuJ Bulle" Companks. Inc.. 9 B.A.D. 620,632 (!lAB, Feb. 1, 

2001).· PulSuantto section 22.24: 

(0) The complainant bas the burdens of presentation and persuasion that the 
violation oecarred .. set furlh in the complaint and that the ",lief sought is 
appropriate. Following complainant's establishment ofa prima facie ease, 
respoedent sbalI have the burden ofpresenting any defense to the allegations set 
furlhin the complaint and any response or evidence with respect to the 
appropriate relief. The respondent has the burden. ofpresentation and persuasion 
for any affinnative defunses. 

(b) Each matter of controversy .hall be decided by the Presiding Officer upon 0 
pn:ponderance of the evidence. 

The EAB bas statedthat the "preponderance ofthe evidence" standatd requires 

that "0 fhat finder should believe that his fhatasi conclusion is more \ilrety than not." In re 

Ocean Statekbestos Removal. Inc., 7 E.A.D. 522. 530 (BAB 1998). 

TedlJlieal issues 

The I<nasining issues are technical issues related to the project that Petitioners 

believe require a<ljudication by lb. Bo:ml that win ""lm an opportunity for additional 

discovery by the Parties prior to filing Bnell!. Based on OUT past esperienees with the 

respondents on A and B above we believe the Bo:ml may be ""luired to compel the 

respondents to reply. Since this is Petitioners first opportunity to carry out discovery on 

Russell City Energy Center we ask for reasonable period for discovery on the District and 

Russell City Energy Center, followed by an opportunity fur an preheating conference, 

evidentiaIy bearings, and then the reply briefing. 

Imtco fr_ PriM appeals. 

c:vidence.In re Great l.akes Oiv. ofNat. Steel Corp., 5 E.AD. 35,5. 368 (EAB 19941 and decisiotm 
regardl!lgdi"",""Y. JoreBilly Y.., TSCA_No. ~()..2. $lip "". at 13 (£AD,May 29.2(01),
lOEAD. 
4; AsitstatedinrePcrtcfOakland. 4E.AD.l1O. 20S (EAB 1992h tbeBoard~ totbe 
"""",lly ~ legal prlnolpt. \bat '_"'pl~'" h'bmllly _ and easily 
amended.... See also Inre WegoChem.& Minera1Curp., 4lLA.D. S13. 525 n.II {BAll 1993). 
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~ clainllhat "Unresolvedlssues _ Prior AppealsCmmotBe 

Ioc"'Porated by Referen<:e" POE 64 Should the Board consider this a correct 

inteIpretation we W\lUId lilre the opportunity to briefthe "unresolved issues". 

ElIvlron_J-. 


We W\lUId like the opportunity IX> respond IX> these issues 


C_sloll 


W. would lilre the opportunity to reply to all ofthe respondoots issues. 

CAlifumians fur Reneweble Energy, Ioc. (CARE) is a non;>rofit corporation serving the 

educational and charltsble pwposes. and Mr. Slmpson is. member ofCARE. Mr. Boyd. 

Brown, and Simpson are unpaid volunlecro exercisin~their lawful ~.. before the' 

Board without tha benefit of legal counsel The District and Applicant have paid staffand 

legal counse1 too. We ask therefore that the Board accommodate tha mct that this could 

create • bani.. to our participation and unfair advantege to the District and App!leant, 

should the Board or respondents desire cJorification ofany issue that we present we are 

happy ro provide it 

Therefore CARE and Reb Simpson respectfully requests leave to conduct 

discovery and • ~prior to fiIing;. reply brief in responae to tha brieIl! filed bythe 

District and tha project Applicant Russell City Energy Center. 

CARE and Reb Slrupsoe wish to preserve their ~tt. petitionjointly and 

severely and Rob Simpson W\lUId lilre ro be ndded to the service list for this proceeding at 

the below address. 

Reb Sinlpson 

27126 Grandview Avenue 

Hayward CA. 94542 

rob@rndwondrob.oom 


Respectfully Sobmittnd, 

~'i.~ 
Michael E. Boyd President 

CAlifumians for Renewable Energy, lnc. 

(CARE) 

5439 Soquel Drive 
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8oq1le1, CA 95073 
Phone: (408) 891·9677 
E·mail: michaelim<l®lbc;;lob.lnet 

Mr. Lynne Browl1 Vice-President 
CAJiIllmitms for Renewable E_,Inc. 
(CARE) 
24 Harbor Road 
San Francll!oo. CA 94124 
E-mail: Ibrown369@v:moo.com 

May 14", 2010 
V!!'i!ig!Iioa 

I am an officer of!be Appellant Corporation herein, and amaulhorized to make 
Ibis verifiration on 11$ bebaIf. The statements in !be foreaoin& documenI are true ofmy 
own knowledge, except matllm!, which are Iberein sIoted on infOIIlllllion and bellef, and 
os to!llose _ I beIlevethem to be true. 

I dech!re under penally ofperjory that the fbrl'going is true and cOll'eCt 
Eltecutlld on Ibis 14"day ofMay 2OH1, at San Franolsco, California. 

Lynne Brown Vice-Ptesl4ent 
CAliIllmitms for Renewable Ilnergy, 
Inc,(CARE) 

C&tUlkIIlG or8mm 
I h"",,*, cenifythat on May 14, 2010 I sent copies of!be foregoing dncnmen! 

CARE and Robert Simpson'. Request/or Leave to File a Reply BriifIn the matter ofthe 
Russell City PSD Appeal Nos. I()'OJ, 10>02. ]IJ..03. IIJ..04, 10>05, 10-06_ sent to the 
following persons by fitst class mail and email wbere available. 

Carol Paramoun: 
5439 Soquel Drive 
Soquel, Qilifurnla 95073 
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. By FIrst ClmMIll: 
Alexander G, Croclren 
Assistant Counsel 
Bay Area Air Quality ManagementDistrict 
939 BllilI SINet 
San PI'IIIlcisco, CA 94109 
fax: (415)749-5103 

AndyWi!san 
caJifumia Pilots ABsociation 
P,O. Box 61!68 
San Carlos. CA 94070-6368 

JeweU L. Hatgleroad 
Law Office ofJowell Hargleroad 
1090 B Streel,No, 104 
Haywanl, CA 94:541 . 

Helen H, Kang 
Kelli Shields 
PaIrlck Sullivan 
Lucas Williams 
Environmental Law and Justice Cllnle 
Golden Gate University ofLaw 
536 Mission Street 
San P11I1lCioco, CA 94105 
fax: (415) 896-2450 

Nail<)' Marvel 
Offke ofRegioWll CowueI 
US EPA Region 9 
75 HawtborneSt. 
Sail Franeileo, Ca. 94105-39!l1 
FAX (415) "7-3571 

Robert Sarvey 
501 W, Grantline Road 
Tracy. CA 95376 

Michael E, Boyd; Pmident 
CAIlfomians for Renewable En 
5439 Soquel Drive 
Soquel, CA 95073 

Lynne Brown 
CAlifumians for Renewable Eo 
24 Harbor Road 
San Fnmcist:o, CA 94124 

Juanita Gutierrez 
. 2236 Occidental Road 

Haywanl, CA 94S4S 

Kevin Polon<:arZ 
HOlly L. Pearson 
Bingbam McCutdten UP . 
Three Embatcadero Cooter 
San Francisco, CA 94111 
fax: (41S) 262-9201 

=1 • 

7 




BEFOREl'RE 

ENVIRONMENTAL APPEALS BOARJ) 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 


In re Russen City Energy Center PSD Appeal No. 10-5 (CAlifomians 
for Renewable Energy. Inc. (CARE) 

RmsseI1 City Energy COIllpany.lLC and Ro~ Simpson Petitioners 
l'SD Permit Application No. 15487 1 Motion Requesting Leave to 

) File. Reply Brief. 

In "",ordan.,. with the May 6, 2010 Environm<mlal Appeals Board Order 

Establishing Requirements fur Motions to File a Reply BriefPetiti"""", CAliforoians fur 

Renewable Energy, Inc. (CARE) and R<>b Simpson n:spectfully ~ leave to eandoct 

dis<overy and • hcatiog prior to filing. reply brier in response to the brielS filed by lhe 

Bay A1ea Air Quality Management Distri<t (BAAQMD or District) and the project 

Applicant Russell City Energy CenIlO:. 

Additional ~atIon 

Petitioners request the Board take Official Notice ofthe Petition for Review 

before the U_ Slates Court ofAppeals Ninth Cimnit ofPetitioner. Robert James 

Simpson 1>$. UniteilStates Enviro_1 Protection Agency. UniteilStates 

En_talProtection Agency Administrator Lisa Jac!:.ron In her I1f/ciaI capacity, 

North Coas, Unified Air Quality Managem£nl District, Pacific (]a> and EI_ 

O:nporntion, /Jay Area Air Quality Management District, Calpine O:nporntion, 

California Energy Cammission.. and California Public Utilities Commission. Case No.: 

10- 71396. 

Petitioners request the Board take Official Notice ofthe Petition fur !«Mew 

bef~ the United States Department ofLaborAdministrative Review Board ofPetitioo« 

Michael E. Bayd, Camplainant, v. U.S. Environmental Protectlc1i Agency. RlIspcndent. 

ARB Case No. 10-082 ALICase No. 2009-SDW..oooos. 

Respectfully Submitted, 

in.'ekd'i.~ 

Michael E. Boyd President 
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CAlifumians ror Renewable Energy, Inc. 
(CARE) 
5439 Soquel Drive 
Soquel, CA 95073 
Ph_, (408) 891·%77 
E-mail: IDichaelboyd@$bcglob~Jne:t 

Mr. Lyaae Brown Vice-President 
CAlifornians ror Renewable Energy. Inc. 
(CARE) 
24H_Road 
San Fran.cisco, CA 94124 
E~mail: I bro\\<n369@yahoo.oom 

May 14th, 2010 
VeriJ'kation 

I am an offi<:er of1he AppeIIanl Co!potaIi<>n herein, and am authorized In make 
this verification on its behalf. The statements in thelilregoing dooumenI ... true ofmy 
own knowledge, except matters, which are therein stared on information and belief. and 
.. to those matters I believe thena to be true. 

I decl.... under penalty ofpeIjmy thai the foregoing i. true and correct. 
Execuredan this 14'" day of May 2010, al San Francisc<>, California. 

Lynne Brown Vice-President 
CAlifumiana ror R_I.Energy, 
Inc. (CARE) 

C'tJ'!Ui!!!1I !!fSen1<t 
I hereby certify that on May 14, 2010 I _I copies of the foregoing dOClllIlmt 

Additlcnall,y"rmaJioojor CARli: aJtd Robert Slmpson'$ Rlujues,/(11' Leave to File a 
Reply Brie/in themalterofthe Russell City PSDAppeal Nos. 10·0J, 10-02, 10-03. 10-04, 
10-05, JO-06 were sent to the r_g persons by fits! class mail and email where 
available. 

Cnrol Paramoure 
5439 Soquel Drive 
Soquel, Calililrnla 95073 
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Ib: lllnt ~ImMall: 
A1e:t111lder G. Crookett 
Assi.tant Counsel 
BayArea AirQualily ManagetilentDil!trict 
939 EUi. Street 
SanF~.CA 94109 
fax: (415)149-5103 

Andy Wilson 
California Pilots ABSOJ:lation 
P.O. Box 6868 

San Carlo" CA 94070-6868 . 


Jewel1L.lI~ 
Law Office ofJewell HargJeroad 
1090 B Street;No. 104 . 
'Haywanl. CA 94541 . 

Helen H. Kang 
Kelli Sbl.1ds 
P!llriok Sullivan 
Lucas Wi1liJlms 
Environmental Law and Justice Clinic 
Golden Gate University ofLaw 
536 Mission Street 
San Franoisco, CA 94105 
tax: (415) 896-2450 

Nalley Marvel 
om.. oflleglonal Cou_ 
US EPA Region 9 
75Hi1_lIeSt. 
San Fr.nel• ..., Co. 94105-3901 
FAX (415) 947-3571 

Robert Sarvcy 

501 W. Gnmtlin< Road 

Tracy, CA 95376 


· Michael B. Boyd, President 
· CAllfumians for Renewable En 

5439 Soqucl Drive 
Soqucl, CA 95073 

· Lynne BmWl! 
CAlifornians for Renewable En 
24 Harbor Road 
San Frmicisco. CA 94124 

Juanita Gotiemoz 

2236 Occidental Road 

Hayward, CA 94545 


Kevin Pol9noari: 

HollY L. Pearson 

Bingbom MoCut'chen W . 

"I'hree 11mbareadero Center 

Sao Frmicisco. CA 9411! 

fax: (415)262-9201 
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